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Abstract: This paper examines the intersection between sports justice and state 

justice through the emblematic case of Italian race walker Alex Schwazer, in light of 
the landmark 2023 Semenya v. Switzerland judgment of the European Court of Human 
Rights (ECtHR). The study analyses how supranational jurisprudence is reshaping the 
autonomy of the international sports justice system by asserting the primacy of funda-

of Arbitration for Sport (CAS) framework concerning fairness, impartiality, and protec-
-

ing case before the ECtHR and, more broadly, on the structure of sports arbitration. The 

consistent with Articles 6, 8, and 13 of the European Convention on Human Rights. Ulti-
mately, it calls for reform of the lex sportiva to ensure a genuine equilibrium between the 
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Introduction.

debate among scholars and lawyers. The growing professionalisation of sport 
-

alisation of rules and procedures within sports organisations, as they assert their 
autonomy from state legal orders. Their aspiration to full autonomy, however, 
increasing clashes with athletes’ demands for the protection of their fundamental 
rights, focusing on the right to a fair trial, the presumption of innocence, and the 
prohibition of discrimination.

The case of Alex Schwazer, an Italian race walker and Olympic champion, 

-

-
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patibility of such mechanisms with the European Convention on Human Rights 
(ECHR).

Semen-
ya case1 represents a turning point in this debate. The Court recognised that the 

-
tive remedy against discrimination and may violate the right to a fair process, 
thereby paving the way for greater attention to human rights within the sport-

the Schwazer case and, more generally, on the future evolution of international 

A decisive watershed in this debate is marked by the ruling of the European 
Court of Human Rights in the Semenya

respecting the tenets of a fair trial and in providing protection against discrimi-
nation, thereby initiating a new phase of external (public) scrutiny over the op-
erations of sports institutions. It is a precedent of a disruptive nature, which 
has not only opened new scenarios in the assessment of the Schwazer case but 
also foreshadows the potential necessity of reforming the entire architecture of 

between private autonomy and the protection of human rights.
-

risprudence is progressively eroding the autonomy of the sports order, in favour 
of establishing the primacy of fundamental rights as an inviolable limit to its 
autonomy.

The case of Alex Schwazer represents one of the most emblematic examples 
-

ties athletes may face in having their fundamental rights protected. Schwazer, 

-

In 2012, Schwazer tested positive for erythropoietin (EPO) during a surprise 
anti-doping control, an event which led to an initial ban from both Italian and in-

2 2016 was a decisive year in his sporting career. 

1. European Court of Human Rights (2023). Semenya v. Switzerland (Application no. 10934/21). 
Judgment of 11 July 2023.

2. IOC (2012). IOC executive board decision regarding Alex Schwazer born on 26 December 
1984, London 10 August 2012; Media Release TNA, 23 April 2013 (available at the link https://
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On 1 January, the athlete underwent an out-of-competition anti-doping control. 
-

quent, more sophisticated chromatographic analysis of the same sample revealed 
the presence of exogenous testosterone metabolites.3 This subsequent analysis 

-
tions (IAAF) imposed a provisional suspension on the Italian race walker with 

measure for which the CAS Ad Hoc Division convened a hearing on 8 August at 
the Olympic venue in Rio de Janeiro, under the expedited arbitration procedure 
of the Court of Arbitration for Sport (CAS). The CAS panel, however, found the 
evidence of the anti-doping rule violation to be compelling and dismissed the 

-

level.4

the CAS arbitration, issued in Rio de Janeiro in 2016. 

initiated an investigation. In a decisive turn of events, the Judge for Preliminary 
Investigations of the Tribunal of Bolzano dismissed the criminal case in Febru-
ary 2021.5

been tampered with to fabricate a positive result and damage the athlete. This 
outcome underscored a fundamental schism: the sports system, prioritising ex-
pediency and a stringent approach to anti-doping, clashed with the state system’s 
commitment to robust procedural guarantees and the pursuit of material truth.6

The dismissal of the criminal proceedings seemed to reopen Schwazer’s legal 

CAS 2016/A/4707 Alex Schwazer v. International Association of Athletics Federation (IAAF), 
Italian National Anti-Doping Organization (NADO Italia), Federazione Italiana di Atletica Leg-
gera (FIDAL) & World Anti-Doping Agency (WADA), award of 30 January 2017 (operative part 
of 11 August 2016), especially paras 6-25.

previously served a ban for a 2012 violation. This is in accordance with Article 10.9.1 of the 

award: CAS 2016/A/4707, paras 92-93.

5. Tribunale di Bolzano, Giudice per le Indagini Preliminari, Ordinanza di archiviazione, 24 
February 2021 (N. 1409/2016 R.G.N.R.), p. 32.

 amplius Ken 
Foster, (2012) Is there a Global Sports Law?, in Robert C. R. Siekmann and Janwillelm Soek, 
eds. (2003), Lex Sportiva: What is Sports Law?, The Hague, T.M.C. Asser Press, pp. 35-52; 
Anna Di Giandomenico (2023). The Overlap Between State Law Systems and Sports Law Sys-
tems. The Case of Doping, Sport, Law and Philosophy. The Juris-
prudence of Sport, Abingdon, Oxon, Routledge, pp. 40-55.
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-

did not allow for further expert reports or technical investigations. A subsequent 
appeal to the Swiss Federal Supreme Court was also dismissed, on the grounds 
that the procedural rules accepted in the arbitration could not be called into ques-
tion ex post.7

This development prompted Schwazer to lodge an application with the Eu-
ropean Court of Human Rights. The application alleges that the Swiss Federal 
Supreme Court, by refusing to substantively review the CAS award in light of 
compelling new evidence, failed in its positive obligation to ensure his right to 
a fair trial under Article 6(1) ECtHR.8 -
gal counsel decided to lodge an application with the European Court of Human 
Rights. They alleged a violation of the right to a fair trial (Article 6) by the sports 

-
peal without examining the new evidence on its merits. The application, which 
has passed the preliminary admissibility assessment (under Article 27 ECTHR), 
places at its core the issue of the compatibility between the rules of international 

further procedural step involved the recent service upon the parties of a list of 
questions, which will form the substantive basis for the forthcoming adversarial 
hearings.9

7. Schweizerisches Bundesgericht, A. v. World Athletics, Case No. 4A_248/2021, Judgment of 
10 August 2021.

8. European Court of Human Rights, Application no. 28626/22, Schwazer v. Switzerland (lodged 
-

cessively deferential review, limited to the narrow grounds of Article 190 of the Swiss Federal 
Act on Private International Law (PILA), violated his rights under Article 6 § 1 of the Conven-
tion. This legal argument is grounded in the precedent set by Semenya v. Switzerland

-

a task. The review of the applicant’s case by the Federal Supreme Court, not least owing to its 
very restrictive interpretation of the notion of public policy, which it also applied to the review 
of arbitral awards by the CAS, did not satisfy the requirement of particular rigour called for in 
the circumstances of the case. In these circumstances, the Court concludes that the applicant did 

contends that the Swiss court’s refusal to engage with the merits of the new evidence from the 
Italian criminal investigation constitutes a similar failure.

9. https://hudoc.echr.coe.int/eng?i=001-244862. 
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2. The European Court of Human Rights (ECtHR) Judgment in the 
Semenya Case.

The case concerning Caster Semenya, the South African middle-distance run-
ner and double Olympic champion at 800 metres, is a turning point in the evolv-

10 This legal saga 
commenced in 2018 when the International Association of Athletics Federations, 

11 These 
-

menya, pharmacologically suppress their naturally occurring testosterone levels 
to retain eligibility for international competition in women’s events between 400 
metres and the mile (para 3.2).

-
cally unsound, Semenya initiated proceedings before the Court of Arbitration for 
Sport.12 Her legal team contended that the rules constituted a disproportionate in-
trusion upon her right to private life and a violation of the core principle of non-
discrimination. In its 2019 award, the CAS panel, whilst expressly acknowledging 

-

female athletic competition (para 626). This ruling was subsequently endorsed by 
the Swiss Federal Supreme Court, which, in a highly circumscribed review, con-

substantive human rights arguments pertaining to discrimination.13

10. Ex pluribus
Entertainment and Sports Law Journal 21(1). 

doi: 0 -
Entertainment 

and Sports Law Journal 23(1). doi: 5; Pieter Cannoot, Cathérine 
-

monal Eligibility Criteria in Women's Professional Sports Under the ECHR: The Case of Caster 
Semenya v. Switzerland (October 20, 2022), in Véronique Boillet, Sophie Weerts and Andreas 
R. Ziegler (eds)(2024). Sports and Human Rights. WSHR 2022. Interdisciplinary Studies in 
Human Rights, vol 10. Springer, Cham. https://doi.org/10.1007/978-3-031-56452-9_5; Tsubasa 
Shinohara, (2024) Human Rights in Sports Arbitration: What Should the Court of Arbitration for 
Sport do for Protecting Human Rights in Sports?. Liverpool Law Review, 45, 185–207. https://
doi.org/10.1007/s10991-023-09352-8 

11. IAAF.  (2018). -
ences of Sex Development).

12. Caster Semenya v. International Association of Athletics Federations, CAS 2018/O/5794, 
Award of 30 April 2019. 

13. Schweizerisches Bundesgericht, Caster Semenya v. IAAF, Case No. 4A_248/2019, Judg-
ment of 25 August 2020, consid. 5.3. 
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appealed to the European Court of Human Rights, alleging violations of Article 

and Article 14 (prohibition of discrimination) of the Convention.14 The ECtHR’s 
-

-
leged discrimination.15

The European Court underscored that, within the framework of mandatory 
sports arbitration, the CAS did not directly apply Convention standards, thereby 

-
tionality of the DSD regulations inadequately addressed (para 224). Moreover, 
the ECtHR found that the Swiss Federal Supreme Court, in its supervisory capac-
ity, had not conducted a substantive review of Semenya’s discrimination claims, 

-

The Semenya v. Switzerland  ruling therefore represents a landmark in case 
law, establishing the imperative that the autonomous realm of international sport 
is not exempt from the binding principles of human rights law. By asserting that 
states party to the Convention bear responsibility for ensuring that compulsory 

has irrevocably altered the landscape of sports governance. This precedent not 

also has important implications for pending cases, such as that of Alex Schwazer, 

at the forefront.

3. Legal Issues.

Semenya case, together with the initial communications 
from the ECtHR in the Schwazer proceedings, highlight several legal issues, that 
warrant careful consideration.

-
pulsory arbitration in sport and its compatibility with the fundamental guarantee 
of a hearing before an impartial tribunal. This legal issue arises from the imposi-

14. European Court of Human Rights, Application no. 10934/21, Semenya v. Switzerland (lodged 
18 February 2021).

Semenya v. Switzerland, no. 10934/21, 11 July 2023, 
paras 191, 238.
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tion of mandatory arbitration upon athletes as a conditio sine qua non for their 
participation in international competitions.16

These are agreements frequently entered into without any possibility of ne-
gotiation, thereby raising serious doubts as to the voluntary nature of the consent 
given and their compatibility with the right to an impartial tribunal established by 
law under Article 6 of the ECTHR.17 Legal scholars emphasised that while sports 

18 This 
is particularly the case where the Court of Arbitration for Sport (CAS) operates 
as the sole forum for the resolution of disputes.

The Semenya -
tive to arbitration, coupled with the lack of full-scope review by state courts, 

the Schwazer case, this issue emerges in the rigidity with which new evidence 
was treated and the lack of any possibility for a substantive review of the arbitral 
award.19 -
tHR may evolve towards greater scrutiny of arbitral mechanisms, imposing more 
stringent standards of impartiality and independence, and ensuring athletes have 

oversight, namely, the limited possibility for state courts to review the merits of 
sports arbitral awards. This is particularly evident within the Swiss legal system 

Evidence in Anti-Doping at the In-
tersection of Science & Law, TheHague, T.M.C. Asser Press, especially pp. 123-124, 148-150.

on Human Rights. The European Court of Human Rights has consistently held that any waiver 

excluded from competition, challenges the validity of such a waiver. In this way, see Deweer v. 
Belgium, Application no. 6903/75, 27 February 1980, para. 49, and more recently, the principles 

Semenya v. Switzerland
available against compulsory arbitration.

18. In this sense read Matthew J. Mitten, and Timothy Davis, T. (2008). Athlete Eligibility Re-
quirements and Legal Protection of Sports Participation Opportunities. Virginia Sports & Enter-

nature of eligibility rules, which include mandatory arbitration clauses, places athletes in a posi-
tion of profound inequality, potentially undermining the fundamental fairness of the process. 
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where the CAS is seated. Indeed, the Swiss Federal Supreme Court intervenes 
almost exclusively on grounds of public policy, without ever engaging with the 

20 In 
practice, this results in a gap in the legal protection of athletes, particularly when 
new evidence emerges or when issues relating to potential violations of funda-
mental rights are raised. 

In the Schwazer case, the Swiss Federal Supreme Court dismissed the appeal 
-

istic review of procedural correctness. The court itself criticised such approach, 
Semenya case, the need of a substantive, rather than a purely 

-
damental rights, even in the context of sports arbitral awards (paras 175-178). In 

protection, particularly in the event of procedural errors or abuses by the arbitral 
tribunal.

-
-

tinuation of competitions, cannot legitimise the curtailment of essential pro-
21 

Consequently, as highlighted in legal scholarship, there is a demonstrable need 

awards, particularly where the fundamental rights of athletes are at stake.22

Finally, a crucial issue concerns the extent to which the principles of the Eu-
ropean Convention on Human Rights apply to private sporting bodies, such as 

20. Article 190 of the Swiss Federal Act on Private International Law (PILA) exhaustively lists 
the grounds for setting aside an international arbitral award in Switzerland, which are limited to 

ultra 
petita, or a violation of public policy. The Swiss Federal Supreme Court is thus precluded from 
reassessing the evidence or the arbitrators' application of the law.

it cannot override the fundamental requirements of a fair trial. The European Court of Human 
Rights has consistently held that the right of access to a court, inherent in Article 6 § 1 ECtHR, 

a way or to such an extent that the very essence of the right is impaired. In addition to the afore-
mentioned Semenya ruling, see, inter alia, Ashingdane v. the United Kingdom, no. 8225/78, 28 
May 1985, para. 57. 

22. This critique is well-established in legal scholarship. Antonio Rigozzi has extensively analy-
sed the limitations of the Swiss Federal Supreme Court's review, arguing that the current system 

Rigozzi (2010). Challenging Awards of the Court of Arbitration for Sport. Journal of Inter-

(2009). Judicial Review of Olympic and International Sports Arbitration Awards: Trends and 
Observations, Pepperdine Dispute Resolution Law Journal, 10, 1, 51-67.
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international federations and the CAS.23 Traditionally, these bodies have been re-
garded as entities governed by private law and, as such, not directly bound by the 

particular the Semenya

athletes' lives and careers, perform functions of a quasi-public nature.
Another legal issue is that regarding the applicability of the principles of the 

European Convention on Human Rights to sports proceedings, particularly those 

this approach: in the Semenya

protection of fundamental rights, even in the context of sports arbitral awards.
This recognition opens innovative scenarios, suggesting that human rights 

rules and sports disciplinary proceedings, which are often characterised by pre-
sumptions of guilt and onerous burdens of proof placed upon the athlete.24

-
cised by private sporting bodies could lead to these entities being held to a greater 
degree of accountability and to a broader, more direct application of ECHR prin-

on protecting athletes' fundamental rights may compel international federations 
to review and amend their own regulations and disciplinary procedures to better 
align them with the principles of the Convention and to prevent potential con-
demnations by the Court.25

While the ECHR formally creates obligations for states, the European Court of Human Rights 

even in disputes between private parties. For a foundational analysis of this issue in the sports 
context, see the aforementioned Mitten, M. J., & Davis, T. (2008). Athlete Eligibility Require-
ments and Legal Protection of Sports Participation Opportunities. 

24. This prospect directly challenges the principle of strict liability, as stated by the WADA Code 
(Article 2.1.1), and the subsequent shifting of the burden of proof to the athlete to establish how 
a substance entered their system (Article 3.2.1). The European Court of Human Rights has previ-
ously held that presumptions of fact or law in criminal proceedings (a category which includes 
doping sanctions due to their punitive nature) are not in themselves incompatible with Article 
6, but must remain within reasonable limits and not shift the entire burden of proof onto the 
defence. See Salabiaku v. France, no. 10519/83, 7 October 1988, § 28. The application of this 
principle could necessitate a re-evaluation of whether the current structure of anti-doping rules, 
as applied in compulsory arbitration, respects the athlete's right to a fair trial and the presump-
tion of innocence.

against member states that endorse their decisions, federations like World Athletics and FIFA 
have a strong incentive to conduct a ex ante review of their regulations. The goal would be to 



International Sports Law Review Pandektis (ISLR/Pandektis), Vol. 15: 3-4, 2025

89

4. Final remarks.

The Schwazer -

in the Semenya case, particularly concerning the protection of the fundamental 
rights of athletes involved in disciplinary and anti-doping proceedings. This case 
brings into sharp relief the tensions and critical issues that exist between the 
imperative to preserve the integrity and credibility of sport and the necessity of 
upholding internationally recognised procedural guarantees, especially within 
the context of an increasingly regulated and globalised sporting world.26 

of the indispensable priorities of the international sports movement. Ensuring 
fair and transparent competitions, safeguarding the health of athletes, and guar-

-
sary to maintain public trust and the very integrity of sport.

-
ders and state legal systems. The Grundnorm, or basic norm, of the former is the 
principle of fair competition: they are structured and organised to ensure a level 

rights as secondary or derivative. Indeed, the Grundnorm of the latter can vary, 

is the principle of equality among citizens. From this foundational norm derives 
a series of constraints placed upon the State, designed to protect individual liber-
ties. Thus, state legal systems are fundamentally structured around the protection 
of the individual from the power of the state (Rechtsstaat or the rule of law). This 
generates a network of inalienable rights and procedural guarantees. 

Hence, an inevitable friction arises between the two legal systems when the 
integrity of sporting competition is the value being assessed. The Schwazer case 

-

-

ensure compliance with fundamental rights, particularly concerning procedural fairness in disci-
plinary matters, the proportionality of sanctions, and the non-discriminatory nature of eligibility 
rules, thereby mitigating future litigation risks.

26. Indeed, the Schwazer proceedings, involving allegations of procedural irregularities and new 
exculpatory evidence from a national criminal court, directly engage with the ECtHR's require-

sportiva must now accommodate external human rights scrutiny, potentially compelling a reca-

doping enforcement.
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Grundnorms -
tutional framework that prioritises individual rights and the search for material 

evidence tampering), reached a conclusion diametrically opposed to that of the 
CAS. The CAS, bound by the procedural and substantive rules of the lex spor-
tiva

legal contradiction for the athlete.
Semenya -

munications from the ECtHR to the parties, aimed at verifying several key legal 
points. These inquiries seek to establish: whether there has been compliance with 
the right of access to a tribunal, as enshrined in Article 6 § 1 of the ECHR; whether 
a violation of the right to respect for private and family life under Article 8 § 1 has 
occurred, with particular regard to the right to reputation and the right to exercise 

-
ant to Article 13, to assert the alleged violation of Article 8 of the Convention. 

One of the most delicate aspects concerns the necessity of guaranteeing an ef-
-

that the pursuit of the expeditiousness and specialisation characteristic of sports 

-
pears necessary to revise and amend the mechanisms of compulsory arbitration 
by introducing procedural instruments that allow for a review on the merits of 

and stronger accountability.
Furthermore, the growing focus on human rights in sport could stimulate in-

ternational federations to revise their internal regulations and disciplinary proce-
dures, promoting a culture of legality and respect for the individual even within 
a traditionally self-referential context such as that of sporting competitions. Al-
though this reform process is complex and requires a delicate balance of com-

developments, but also considering pressures from civil society, international 
human rights bodies, and the academic world.

There is the awareness that this would represent a paradigm shift. Recog-

challenge the long-held doctrine of contractual autonomy in sports. This could 
lead to the application of stricter standards of procedural fairness, proportional-

-
esses of bodies like World Athletics and FIFA. And the outcome in Schwazer v. 
Switzerland will serve as a critical indicator of the extent to which external legal 
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pressure can compel this internal transformation, or if sports bodies will seek to 
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